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(ii) Under these facts, because Y makes
group health plan coverage available to a
class of employees previously covered under
M immediately after both classes of employ-
ees lose coverage under M, Y alone has the
obligation to make COBRA continuation
coverage available to any qualified bene-
ficiary who experienced a qualifying event
that preceded or coincided with the cessation
of contributions to M and whose coverage
under M on the day before the qualifying
event was due to an employment affiliation
with Y, regardless of whether the employ-
ment affiliation was as a skilled or unskilled
laborer. However, the loss of coverage under
M for those employees of Y who continue in
employment (and the loss of coverage for
their spouses and dependent children) does
not constitute a qualifying event.

Example 4. (i) Employer X employs a class
of employees covered by a collective bar-
gaining agreement and participating in mul-
tiemployer group health plan M. As required
by the collective bargaining agreement, X
has been making contributions to M. X expe-
riences financial difficulties and is forced
into bankruptcy by its creditors. X con-
tinues to employ all of the employees cov-
ered by the collective bargaining agreement.
X also continues to make contributions to M
until the current collective bargaining
agreement expires, on June 30, 2001, and then
X stops making contributions to M. X’s em-
ployees (and their spouses and dependent
children) lose coverage under M effective
July 1, 2001. X does not enter into another
collective bargaining agreement covering
the class of employees covered by the ex-
pired collective bargaining agreement. Effec-
tive September 1, 2001, X establishes a group
health plan covering the class of employees
formerly covered by the collective bar-
gaining agreement. The group health plan
also covers their spouses and dependent chil-
dren.

(ii) Under these facts, M has the obligation
to make COBRA continuation coverage
available from July 1, 2001 until August 31,
2001, and the group health plan established
by X has the obligation to make COBRA con-
tinuation coverage available from September
1, 2001 until the obligation ends (see Q&A-1
of §54.4980B-7) to any qualified beneficiary
who experienced a qualifying event that pre-
ceded or coincided with the cessation of con-
tributions to M and whose coverage under M
on the day before the qualifying event was
due to an employment affiliation with X.
The loss of coverage under M for those em-
ployees of X who continue in employment
(and the loss of coverage for their spouses
and dependent children) does not constitute
a qualifying event.

Example 5. (i) Employer W employs a class
of employees covered by a collective bar-
gaining agreement and participating in mul-
tiemployer group health plan M. As required
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by the collective bargaining agreement, W
has been making contributions to M. The
employees covered by the collective bar-
gaining agreement vote to decertify their
current employee representative effective
January 1, 2002 and vote to certify a new em-
ployee representative effective the same
date. As a consequence, on January 1, 2002
they cease to be covered under M and com-
mence to be covered under multiemployer
group health plan N.

(ii) Effective January 1, 2002, N has the ob-
ligation to make COBRA continuation cov-
erage available to any qualified beneficiary
who experienced a qualifying event that pre-
ceded or coincided with the cessation of con-
tributions to M and whose coverage under M
on the day before the qualifying event was
due to an employment affiliation with W.
The loss of coverage under M for those em-
ployees of W who continue in employment
(and the loss of coverage for their spouses
and dependent children) does not constitute
a qualifying event.

[T.D. 8928, 66 FR 1855, Jan. 10, 2001]
§54.4980B-10 Interaction of FMLA and
COBRA

The following questions-and-answers
address how the taking of leave under
the Family and Medical Leave Act of
1993 (FMLA) (29 U.S.C. 2601-2619) affects
the COBRA continuation coverage re-
quirements:

Q-1: In what circumstances does a
qualifying event occur if an employee
does not return from leave taken under
FMLA?

A-1: (a) The taking of leave under
FMLA does not constitute a qualifying
event. A qualifying event under Q&A-1
of §54.4980B-4 occurs, however, if—

(1) An employee (or the spouse or a
dependent child of the employee) is
covered on the day before the first day
of FMLA leave (or becomes covered
during the FMLA leave) under a group
health plan of the employee’s em-
ployer;

(2) The employee does not return to
employment with the employer at the
end of the FMLA leave; and

(3) The employee (or the spouse or a
dependent child of the employee)
would, in the absence of COBRA con-
tinuation coverage, lose coverage
under the group health plan before the
end of the maximum coverage period.

(b) However, the satisfaction of the
three conditions in paragraph (a) of
this Q&A-1 does not constitute a quali-
fying event if the employer eliminates,
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on or before the last day of the employ-
ee’s FMLA leave, coverage under a
group health plan for the class of em-
ployees (while continuing to employ
that class of employees) to which the
employee would have belonged if the
employee had not taken FMLA leave.

Q-2: If a qualifying event described in
Q&A-1 of this section occurs, when
does it occur, and how is the maximum
coverage period measured?

A-2: A qualifying event described in
Q&A-1 of this section occurs on the
last day of FMLA leave. (The deter-
mination of when FMLA leave ends is
not made under the rules of this sec-
tion. See the FMLA regulations, 29
CFR Part 825 (§§825.100-825.800).) The
maximum coverage period (see Q&A—4
of §54.4980B-7) is measured from the
date of the qualifying event (that is,
the last day of FMLA leave). If, how-
ever, coverage under the group health
plan is lost at a later date and the plan
provides for the extension of the re-
quired periods (see paragraph (b) of
Q&A-4 of §54.4980B-7), then the max-
imum coverage period is measured
from the date when coverage is lost.
The rules of this Q&A-2 are illustrated
by the following examples:

Example 1. (i) Employee B is covered under
the group health plan of Employer X on Jan-
uary 31, 2001. B takes FMLA leave beginning
February 1, 2001. B’s last day of FMLA leave
is 12 weeks later, on April 25, 2001, and B does
not return to work with X at the end of the
FMLA leave. If B does not elect COBRA con-
tinuation coverage, B will not be covered
under the group health plan of X as of April
26, 2001.

(ii) B experiences a qualifying event on
April 25, 2001, and the maximum coverage pe-
riod is measured from that date. (This is the
case even if, for part or all of the FMLA
leave, B fails to pay the employee portion of
premiums for coverage under the group
health plan of X and is not covered under X’s
plan. See Q&A-3 of this section.)

Example 2. (i) Employee C and C’s spouse
are covered under the group health plan of
Employer Y on August 15, 2001. C takes
FMLA leave beginning August 16, 2001. C in-
forms Y less than 12 weeks later, on Sep-
tember 28, 2001, that C will not be returning
to work. Under the FMLA regulations, 29
CFR Part 825 (§§825.100-825.800), C’s last day
of FMLA leave is September 28, 2001. C does
not return to work with Y at the end of the
FMLA leave. If C and C’s spouse do not elect
COBRA continuation coverage, they will not
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be covered under the group health plan of Y
as of September 29, 2001.

(ii) C and C’s spouse experience a quali-
fying event on September 28, 2001, and the
maximum coverage period (generally 18
months) is measured from that date. (This is
the case even if, for part or all of the FMLA
leave, C fails to pay the employee portion of
premiums for coverage under the group
health plan of Y and C or C’s spouse is not
covered under Y’s plan. See Q&A-3 of this
section.)

Q-3: If an employee fails to pay the
employee portion of premiums for cov-
erage under a group health plan during
FMLA leave or declines coverage under
a group health plan during FMLA
leave, does this affect the determina-
tion of whether or when the employee
has experienced a qualifying event?

A-3: No. Any lapse of coverage under
a group health plan during FMLA leave
is irrelevant in determining whether a
set of circumstances constitutes a
qualifying event under Q&A-1 of this
section or when such a qualifying event
occurs under Q&A-2 of this section.

Q-4: Is the application of the rules in
Q&A-1 through Q&A-3 of this section
affected by a requirement of state or
local law to provide a period of cov-
erage longer than that required under
FMLA?

A-4: No. Any state or local law that
requires coverage under a group health
plan to be maintained during a leave of
absence for a period longer than that
required under FMLA (for example, for
16 weeks of leave rather than for the 12
weeks required under FMLA) is dis-
regarded for purposes of determining
when a qualifying event occurs under
Q&A-1 through Q&A-3 of this section.

Q-5: May COBRA continuation cov-
erage be conditioned upon reimburse-
ment of the premiums paid by the em-
ployer for coverage under a group
health plan during FMLA leave?

A-5: No. The U.S. Department of
Labor has published rules describing
the circumstances in which an em-
ployer may recover premiums it pays
to maintain coverage, including family
coverage, under a group health plan
during FMLA leave from an employee
who fails to return from leave. See 29
CFR 825.213. Even if recovery of pre-
miums is permitted under 29 CFR
825.213, the right to COBRA continu-
ation coverage cannot be conditioned
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upon the employee’s reimbursement of
the employer for premiums the em-
ployer paid to maintain coverage under
a group health plan during FMLA
leave.

[T.D. 8928, 66 FR 1855, Jan. 10, 2001]

§54.4981A-1T Tax on excess distribu-
tions and excess accumulations
(temporary).

The following questions and answers
relate to the tax on excess distribu-
tions and excess accumulations under
section 4981A of the Internal Revenue
Code of 1986, as added by section 1133 of
the Tax Reform Act of 1986 (Pub. L. 99—
514) (TRA ’86).

Table of Contents

a. General Provisions and Excess Distribu-
tions

b. Special Grandfather Rules

c. Special Rules

d. Excess Accumulations

a. General Provisions and Excess
Distributions

a-1: @. What changes were made by
section 1133 of TRA ’86 regarding excise
taxes applicable to distributions from
qualified employer plans and individual
retirement plans?

A. Section 1133 of TRA ’86 added sec-
tion 4981A to the Code. Section 4981A
imposes an excise tax of 15 percent on
(a) excess distributions, as defined in
section 4981A(c)(1) and Q&A a-2 of this
section, and (b) excess accumulations,
as defined in section 4981A(d)(3) and
Q&A d-2 of this section. The excise tax
on excess distributions generally ap-
plies to excess distributions made after
December 31, 1986 (see Q&A c-6 of this
section). The excise tax on excess accu-
mulations applies to estates of dece-
dents dying after December 31, 1986 (see
Q&A d-11 of this section). Excess dis-
tributions are certain distributions
from qualified employer plans and indi-
vidual retirement plans. Excess accu-
mulations are certain amounts held on
the date of death of an employee or in-
dividual by qualified plans and indi-
vidual retirement plans.

a-2: @. How are excess distributions
defined?

A. BExcess distributions are generally
defined as the excess of the aggregate
amount of distributions received by or
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with respect to an individual during a
calendar year over the greater of (a)
$150,000 (unindexed) or (b) $112,500 (in-
dexed as provided in Q&A a-9 of this
section beginning in 1988 for cost-of-
living increases). Certain individuals
may elect to have the portion of their
excess distributions that is subject to
tax determined under a ‘‘special grand-
father” rule that is described below
(see Q&A b-1 through b-14 of this sec-
tion).

a-3: Q. Distributions from what plans
and arrangements are taken into ac-
count in applying section 4981A?

A. (a) General rule. Section 4981A ap-
plies to distributions under any quali-
fied employer plan or individual retire-
ment plan described in section 4981A(e).
For this purpose, a qualified employer
plan means any—

(1) Qualified pension, profit-sharing
or stock bonus plan described in sec-
tion 401(a) that includes a trust exempt
from tax under section 501(a);

(2) Annuity plan described in section
403(a);

(3) Annuity contract, custodial ac-
count, or retirement income account
described in section 403(b)(1), 403(b)(7)
or 403(b)(9); and

(4) Qualified bond purchase plan de-
scribed in section 405(a) prior to that
section’s repeal by section 491(a) of the
Tax Reform Act of 1984 (TRA ’84).

(b) Individual retirement plan. An indi-
vidual retirement plan is defined in
section 7701(a)(37) and means any indi-
vidual retirement account described in
section 408(a) or individual retirement
annuity described in section 408(b).
Also, an individual retirement plan in-
cludes a retirement bond described in
section 409(a) prior to that section’s re-
peal by section 491(b) of the Tax Re-
form Act of 1984 (TRA ’84).

(c) Other distributions. (1) Distribu-
tions under any plan, contract or ac-
count that has at any time been treat-
ed as a qualified employer plan or indi-
vidual retirement plan described in
paragraph (a) or (b) of this Q&A a-3
will be treated for purposes of section
4981A as distributions from a qualified
employer plan or individual retirement
plan whether or not such plan, con-
tract, or account satisfies the applica-
ble qualification requirements at the
time of the distribution.
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